
BEFORE THE FEDERAL ELECTION COiMI\.IISSION 

In the Matter of 1 
1 

Republicans for Choice Political Action Committee ) 
1 
1 

MUR 5173 
and Ann E. W. Stone, as treasurer 

GENERAL COUNSEL'S BRIEF 

I. STATEMENT OF THE CASE 

On February 13,2001, the Federal Election Commission ("the Commission") found 

reason to believe that the Republicans for Choice Political Action Committee, and Ann E. W. 

Stone, as treasurer (the "Committee") violated 

2 U.S.C. 0 441b(a) by knowingly accepting proliibitcd 

coiitributioiis in tlic fonii or forgiveiicss o f  dcbts frorii tliree coiporatc vcndors. Aiin E. \\I. Stoiic 

and hssociatcs, Inc. ("ASA"). Siitttni Corpolalioii ("Satltt~i") aiid Diw-si  lid Daki Prorcssing L! 

Cotistilhg. Inc. tlhii I.)i\-crsi lid D a ~ i  ff C'c,tiiiiiutiiL';itii~tis. hic. Wivcrsi lid"). 



P 
d=. 

The Coniniittee responded to the Commission's reason to believe findings on April 6, 

2001 and April 18,2001 .? This Office requested additional infonilation froill the Coniniittee by 
. .  

letter dated May 3,2001, and the Committee responded on May 17,2001. 

. ... . .. - -..- .. ..--. . - .  . - .  . . . . _  

This OMice is also prepared to recommend 

that the Commission find no probable cause to believe that the Committee violated 2 U.S.C. 

5 441b(a) by accepting contributions in the form of forgiveness of debts from Saturn and 

Diversified and'that the Commission take no further action with respect to the Cornmittec's 

acccptance of contributions in the forni of forgivcness of dcbts firoiii ASA. 



11. ANALYSIS 

A. LAW 

1. Contributions 

The Federal Election Campaign Act of 1971, as amended, 2 U.S.C. 60 43 1-455 (“the 

Act”) provides that a contribution includes any gift, subscription, loan, advance, deposit of 

money or anything of value made by any person for the purpose of influencing any election for 

federal office. 2 U.S.C. 0 431(8)(A); 1 1 C.F.R. 0 100.7(a)(l). “Anything of value” includes all 

in-kind contributions. 1 1 C.F.R. 0 100.7(a)( l)(iii). 

A loan includes a guarantee, endorsement, and any other form of security. 1 1 C.F.R. 

6 100.7(a)(l)(i). A loan which exceeds the contribution limitations shall be unlawful whether or 

not it is repaid. Id. A loan is a contribution at the time it is made and is a contribution to the 

extent that it remains unpaid. 11 C.F.R. 0 100.7(a)(l)(i)@). However, a loan of money by a 

state bank, federally chartered depository institution, or a depository institution where the 

. accounts are’insured by the Federal Deposit Insurance Corporation or the National Credit Union 

Association and made in the ordinary course of business are not considered contributions as long 

as certain conditions are met. 2 U.S.C. 0 431(8)(B)(vii); 11 C.F.R. 0 100.7(b)( 11). 

No person shall make contributions to any political coininittee in any calendar year 

which. in the aggregate, cxcccci S5.000. 2 U.S.C. Q 441 a(a)( l)(C). No pulilical coiiiiiiittcc shiill 

knowingly acccpt ;niy conlrihution tIiii1 violalcs thc contributioir limitations. 2 Li.S.C. 8 44 1 iI( 11. 
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contribution includes "any direct or indirect payment, distribution, loan, advance, deposit, or gift 

of money, or any services or anything of value." 2 U.S.C. $441b(b)(2). 
. .  

2. Extension of Credit and Debt Settlement 

The extension of credit by any person is a contribution unless the credit is extended in the 

ordinary course of the person's business and the terms are substantially similar to extensions of 

credit to nonpolitical debtors that are of similar risk and size of obligation. 11 C.F.R. 

0 100.7(a)(4). If a creditor fails to make a commexkially reasonable attempt to collect the debt, a 

contribution will result. Id.; see 11 C.F.R. 00 116.3 and 1 16.4. If a debt owed by a political 

committee is forgiven or settled for less than the amount owed, a contribution results unless such 

debt is settled in accordance with the standards set forth at 11 C.F.R. 60 116.3 and 1 16.4. Id. 

A corporation in its capacity as commercial vendo? may extend credit to a political 

committee or another person on behalf of a political committee provided the credit is extended in 

the ordinary course of the corporation's business and the terms are substantially similar to 

extensions of credit to nonpolitical debtors that are of similar risk and size of obligation! 

1 1 C.F.R. 0 116.3(b); see also Advisory Opinion ("AO') 1979-36: 

Comnxrcial vendors are "any persons providing goods or services to a candidate or political conmiarc 
whose usual and normal business involves rlie srle, rental, lease or provision of those goods or servicss." I I C.F.R. 
s ll6.l(c). 
4 Exlciisioii of credit nidy include. hiit is not liniitcd IO: ( 1) any agrcciiiciit bclwccii tlic crctlitiir aiid ptrlitical 
cornmiltee 1Iia1 IIIC h i l l  payiiral is rial clue iiiitil alicr [lie crctlilor provides gciods or scrviics IO IIIC pdi~ical 
wiiiiiiitlcc: (2)  any agrcciiiciil hcl\vccn tlic crctlitor and llic pirlitical coniniittcc Ilia1 llie polilic;il ccriiiiiiiltcc will Ii;iw 
: i l l J i i i o i id  liiiir 111 piiy tlic rrrditor Irryoiiil h e  piwiously ;igrrrtl tu  due c1;itc: aiitl  ( 3 )  tlic I:.liliire i d ~ l i e  p l i i i c i l  
cciiiiiiiilicc IO iii;ikc liill  p;iyiiiciit to the cwdilor hy ii pwioiisly agreed to  cliic h1r .  I I c'.I:.I2. $ I l t i .  I(c). 
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To detennine if credit was extended in the ordinary course of the vendor's business, the 

Commission will consider (1) whether the comniercial vendor followed its established 

procedures and its past practice in approving the estension of credit; (2) whether the commercial 

vendor received prompt payment in full if it previously extended credit to the same candidate or 

political committee; and (3) whether the extension of credit conformed to the usual and normal 

practice in the commercial vendor's trade or industry. 1 1 C.F.R. 8 1 16.3(c). 

The Commission's regulations provide procedures for debt settlement. See 11 C.F.R. part 

116. Specifically, the regulations permit debt settlement between a political committee and a 

commercial vendor if the vendor has treated the debt in a commercially reasonable manner, 

namely, if the initial extension of credit was made in accordance with 1 1 C.F.R. 6 1 16.3; the 

candidate or political committee has undertaken all reasonable efforts to satisfjr the outstanding 

debt, including but not limited to, engaging in fundraising efforts, reducing overhead and 

administrative costs and liquidating assets; and the commercial vendor has pursued its remedies .-. 

as vigorously as it would pursue i'ts remedies against a nonpolitical debtor in similar 

circumstances." 11 C.F.R. .§ 1 16.4(d), see 1 1 C.F.R. $2 1 16.4(b) and (c). In addition, the 

requirements of 11 C.F.R. 06 116.7 or 1 16.8, as appropriate, including submission of infomiation 

aiid Commission review of the debt settlement. must be satisfied. 1 1 C.F.R. $4 1 16.4(b) and (c). 
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An ongoing political committee' shall not settle any outstanding debts for less than the 

entire amount owed, but may request a Commission determination that such debts are not 

payable under 1 1 C.F.R. 0 1 16.9' and may resolve disputed debts under 1 1 C.F.R. 0 116.10. 

1 1 C.F.R. 0 1 16.2@). A creditor may forgive the outstanding balance of a debt owed by an 

PO ongoing committee if the creditor and the ongoing committee have satisfied the requirements of 

11 C.F.R. Q 116.3 regarding extensions of credit by commercial vendors, the debt has been 

outstanding for at least 24 months, and either the creditor has exercised reasonable diligence in 

attempting to locate the ongoing committee and has been unable to do so; or the ongoing 

committee 1) does not have sufficient cash-on-hand to pay the creditor; 2) has receipts of less 

than $1,000 during the previous 24 months; 3) has disbursements of less than $ 1,000 during the 

previous 24 months; and 4) owes debts to other creditors of such magnitude that the creditor 

$ 
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could reasonably conclude that the ongoing committee will not pay this particular debt. 

1 1 C.F.R. 0 1 16.8(a). A creditor that intends to forgive a debt owed by an ongoing committee 
. .  

shall notify the Commission by letter of its intent. 11 C.F.R. Q 116.8(b). . .  

. .- .-- 
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L F. REPORTING OF DEBTS AS 'ADJUSTED BY VENDOR" 

. .  

. .  ~asedon the Committee's response and other 

. information obtained in the course of this Office's mvestigation,it appears that the Committee 
a. . 

failed to properly report its debts and obligations when it filed amended debt schedules for 1995 

and 1996 in August 1999 that disclosed that debts owed to 11 vendors were "Adjusted by 

Although thc April 2001 amcndnreirt includes occupation and nanrc of ciirployer iirforinatioii for soiilc 
contributors that tlx Committee had fomrly rcponrd as information rcquested. the Comniittcc has not comcted thc 
errors idcirtiticd by llre audit rcvicw. Tlic Comniittcr subnrittcd a lcttcr dated April 19. 200 I with tlic mwiidiiuirts 
statiirg tliat its origiiwl solicitatioii iiicliidcs '*a clrw ;ind coiispiciious rcqiicst Tor tire contributor i i i l i i imi t iw  a i d  
iiibnirs h e  coiilribulor of h e  n.qiiin.nwiits 01- fcdcrd law for the rcportiiy of siicli iiifiiriiut iuii." ;iiirl i l e t  i t  iin~kcs 
Tillow-up writlcii aird lclcplitiiir wqiirsts b r  tbc iiilbriimtioii. :\ttachcd io ilir Iriirr wcrr li~nii rxiiiiplcs 111' :I 
snlicilaliiw rcspoiiw. iarcl. a lidIi~-ii~i irtlrr arid ii icirpiiimc I i y .  
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Vendor" ~ l i e n  no adjustnients actually o c c u d .  The Committee's anieiidcd debt schedules for 

1995 and 1996 filed in August 1999 included annotations stating that a total of $223,590 in debts 

owed to 1 1 vendors were "Adjusted by Vendor.'" The 1995 amended schedules stated that one 

debt of $1,060, owed to Gannon, McCarthy, Mason, Ltd. ("Gannon") \vas "vendor adjusted." 

The 1996 amended schedules stated that the following debts were "Adjusted by Vendor:" ASA 

($92,393.60); Saturn ($40,910.58); Diversified ($18,400); Valley Press ($53,866.85); Direct 

Approach ($5,828.0.1); The Widmeyer Group ($3,082.S0); patmer Tachnical ServiceS 

($4,441.65); Touch Tone Marketing ($876.30); Chicago Telemarketing ($910.02) and Larry 

McCarthy ($1,820). 

Initially, the Commission found reason to bdicve that the Committee received prohibited 

contributions in the form of debt forgiveness fkom three corporations, AS& Saturn, and 

Diversified. This finding was based on the annotations on the Committee's amended reports, 

other Committee repohs, and other available information fiam the audit including schedules of 

accounts payable and a small number of vendor documents.* Thm was no available evidence 

indicating that these debts were properly settled under the Commission's regulations; for 

example, the vendors had not notified the Commission that they intended to forgive the debts. 

See 1 I C.F.R. 00 116.2, 116.3, 116.4, 116.8. 
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It appears that the Committee failed to properly report debts and obligations it owed to 

11 vendors on its 1995 and 1996 amended debt schedules filed in 1999 by reporting adjustments 

by the vendors that had not actually occuxred. The Committee edmits that it r e p d  

adjustments by vendom that the vendors actually did not make. The Committee contends that it 

placed the annotations "Adjusted by Vendor" on the amended schedules "in error." Specifically, 

in its April 6,2001 1- to the Commission, the Committee asserts that Huckaby, Davis & 

Associates (Wuckabf'), 

which prepared those amded Schedules D, has reported to us that b y  made 
those entries in m r  due to what has now turned out to be a misinterpretation by 
them of the desires expressed by the Commission's audit staff. Those amended 
Schedules D were prepared by [Huckaby] after consulting with the Commission's 
audit staff and in a good faith belief that the "Adjusted by Vendor" entries would 
conform to recommendations h m  the audit staff. However, in fact no 
adjustments were made by the vendors in question and there has been no 
forgiveness of debt by the three vendors. 

The Committee's April 18,2001 letter reiterated that the "error was due to a niisunderstandiiig 

which amse when personnel of the accounting finn. wkich assisted the Coiiimittec, discusscd 

with thc Commission's audit staff h c  rccoi\iii~ciidiiii~iis" in tlic Inkrim Autlii Itcpoil iiiJ that 
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In  response to a request froni this Office for additional infoniiation concerning the alleged 

niisunderstaiiding and the apparent extensions of credit, the Committee provided a memorandum 

dated May IG, 2001 from Lisa Lisker of Huckaby." Ms. Lisker states that Huckaby &vised the 

Committee in the preparation of comprehensive amendments for 1995 and 1996 %'response to 

and in accordance with our understanding of the findings and recommendations of' the Audit 

staff. She continues that for the Debts and Obligations schedules, H u c U y  recommended the 

Committee use the ending balances from its 1994 yemendreport, .wbich.codd not be confinned 

from the Committee's records. She states:. 

Then, using infomation compiled by [Committee] M(fiom.:&t.ing files as 
well as through vendor contacts), we anived at ending balances for each vendor 
for 1995 and 1996. [The Committee] then-figured the appropriate amounts for the 
"Amount Incurred this Period" and "Amount Paid this Period" columns of the 
'Schedules 3). 

'zn some cases,'the"Amount€ncumd this.Period" resu1ted.h a negative 
number. These were noted as being "Adjusted by Vendor." This notation was 
never meant to indicate any type of debt settlement with the.ven&rs. It simply 
meant that ending balances due each vendor had been confirmed to the best of our 
abilities, based on [the Committee's] records and on infomiation provided by 
vendors. 

Ms. Lisker also states that revised amendments were filed deleting this notation upon notification 

that the Commission viewed the annotations to iiieaii debt settlement or forgiveness and 

bbadjustiiients wen made in tlic illiiounts incurred and to the 1995 ciiding balances, to rcflect. to 



P 

not change." Finally, the Committee contends that the Commission's .Audit staff found that the 

Committee's amended Debt Schedules "filed in 1999 had 'materially disclosed the requested 

information' and, as a result of their fieldwork, that there was no question of improper debt 

forgi~eness. '~~ ' 

The Committee filed amended 1995 and 1996 Schedules D with its April 18,2001 

response. These amended schedules differ in several respects from the amended schedules filed 

by the Committee in August 1999: they do notstatethat thedel~b~owed~to MA, Saturn, 

Diversified, or the other vendors were "Adjusted by Vendar," and many of the figures have 

changed significantly?6 For example, the amount listed as incurred in 1995. for ASA waS 

reduced fiom $96,231.34 on the 1999 amendments to $3,837.74 on the 2001 .amendments, the 

outstanding balance at the end of1995 and the beginning of 1996 changed fiom $103,192.20 to 

$10,798.60, and the amouxit incurred in 1996&anged from "(92,393.60) Adjusted by Vendor" to 

$0.00. Similarly, for Saturn the amount listed as incurred in 1995 changed-from $93,478.46 to 

$52,567.88, the outstanding balance at the endof 1995 and the beginning of .1.996.changed from 

$96,493.50 to $55,582.92 and the amount incurred-in .1.996 changed from "(40,910.58) Adjusted 

by Vendor" to $0.00. Thus, the Committee changed many of the figures reported in the 1999 

amendments as well as deleting or changing the annotations conceiiiing vendor adjiistmenis. 



Other available iiifonnatioii supports tlie Committee's contention that tlie annotations on 

the amendnients filed in 1999 were incorrect and that no debt forgiveness occurred. In particular, 

several vendors, including Saturn, Diversified and Valley Press denied that they forgave any debt 

owed by the Committee. According to Diversified, there was no credit or reduction to the 

Committee's debt in 1996 and the Committee had paid the balance by August 5,1996. In 

addition, documents obtained h m  Saturn do not reflect any debt forgiveness or adjustment of 

$40,910.55; to the wntmy, they indicate that Saturn made efforts to obtain payment h m  the 

Committee?' See 11 C.F.R 96 116.4(d)(3), 116.8@)(3). Monthly statements Saturn sent to the' ' 

Committee do not reflect any large adjustment and indicate balances owed between %34,640.67 

and S41,896.03 in.1995 and 1996?8 

i 

I 
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Based on the information obtained fiom Saturn and Diversified indicating that they did 

not forgive the Committee's debts, it does not appear that the Committee received pbhibited 

contributions b m  those vendors. Therefore, this Office recommends that the Commission find 

no probable cause to believe that the Committee violated 2 U.S.C. 0 441b(a) by accepting 

prohibited contributions h m  those vendors. Howevcr, idmuation is not available concerning 

the Committee's debt to AS& which appears to be out of business?' The apparent connection of 

the Committee's treasurer, Ann E. W. Stone, to M A  and the lack of available information 

concerning the Committee's debt to this vendor raises questions about whether the extension of 

credit by ASAwas m the ordinary coulsc of business and whether ASA fbrgave any amount of 
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€he Committee% debta See 11 C.F.R. $6 1 16.3 and 1 16.4. Because insufficient information 

concerning ASA's extension of credit to the Committee is available to clarify whether it was in 

the ordinary course of business and whether ASA f w v c  the Committee's debt, this OfIice 

recommends that the Commission take no further action with respect to the Committee's receipt,, 

of a prohibited contribution from this vendor. 
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Therefore, this Ofice recommends that the Commission find no probable cause to 

believe that Republicans for Choice Political Action Committee and Ann E. W. Stone, as 

treasurer, violated 2 U.S.C. 4 441b(a) by knowingly accepting prohibited contributions in the 

form of forgiveness of debts fiom Saturn Corporation and Diversified Data Processing & 

w rn 
Consulting, Inc. dba Diversified Data & Communidorn, Inc. This Ofice also recommends 

that the Commission take no'fiuther action concerning the receipt by the Republicans for Choice 

Political Action Committee and 'Ann 8. W. Stone, as hmmrcr, .of prohibited contributions fiom 

Ann E. W. Stone & Associates in violation of 2 U.S.C. 5 441b(a). 
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7. Find no probable cmse to believe that Republicans for Choice Political Action Committee 
and Ann E. W. Stone, as treasurer, violated 2 U.S.C. 8 441 b(a) by knowingly accepting 
proliibited contributions in the fomi of forgiveness of debts froin Saturn Corporation and 
Diversified Data Processing & Consulting, Inc. dba Diversified Data & Communications, 
Inc.; and 

8. Take no further action concerning the receipt by the Repub1icanS;’foi Choice Political 
Action Committee and Ann E. W. Stone, as treasurer, of prohibited contributions h m  
Ann E. W. Stone & Associates in violation of 2 U.S.C. 0 441.b(a). 

3 /0 /0  t 
Date 

-p&#s+-- 
Lawrence H. Norton 
General Counsel 


